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BASIC PRINCIPLES OF ADVOCACY:

I. INTRODUCTION

This article discusses
certain basic principles
of advocacy that one can
and should use in most
types of trials. The ar-
ticle lists 18 principles
and suggests that each
should be applied to
some degree in any given
case to assure the most
effective presentation.
The principles arc rules,
not meant to be blindly
followed, since trial prac-
tice requires too much
flexibility and instania-
neous adjustment for
anyone to succeed by
rigid application of
rules.

Others may suggest
additional or different
-ules than those stated in
nis article. Such a de-

bate would be healthy for
it would increase the
analysis of what makes a
good trial and appellate
lawyer.

The principles are drawn from his-
torical works, the author’s observa-
tions in teaching beginning trial law-
yers, discussions with many experi-
enced trial lawyers and personal trial
experience.

11. PRETRIAL PRINCIPLES
PRINCIPLE NO. I —
PREPARE

It is doubtful that any book on advo-
cacy or trial techniques can be exam-
ined without finding an adamant state-
ment about the need for preparation.
While advocates are agreed that prepa-
ration is essential, it is harder to deter-
mine, particularly for the beginner, ex-
actly what preparation means. Rufus
Choate, second only to Daniel Webster
as a trial and appellate advocate in the
hid 1800’s once said that, “In deter-
mining the theory of the case, I am
never satisfied until I have met every
supposition that could be brought
against it.”! Lord Russell, the English
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advocate,? thought it essential when
dealing with complicated facts to ar-
range the narrative of events in the or-
der of date. In addition, Russell
claimed that he never worried about the
case law until he mastered all the facts.
Finally, Russell concentrated, as most
great advocates do, on the weaker
points of his case and how to overcome
them. Whatever techniques may be
used, preparation is the first and most
important principle of advocacy and
may overcome other shortcomings. By
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preparation of the advocate 1 mean

thorough examination of cach strength
and weakness, each fact, each principle
of law, each witness, cach document,
uninterrupted analysis of the consisten-
cies and inconsistencies in the case,
ability to focus on the weak parts of the
case and determine how they will be
met. It is complete absorption, total
immersion in the case so that one’s re-
sponse at the time of trial can be in-
stantaneous.

PRINCIPLE NO. 2 —
UNDERSTAND FULLY THE SO-
CIAL SETTING IN WHICH THE
CASE IS TRIED
Cicero said it first and best.? No case

is tried in a social vacuum. The advo-

cate must be informed about social cur-
rents and local mores and values. Ex-
amine, for example, recent develop-
ments in medical malpractice cases. For
many years it was difficult for a plain-
tiff successfully to sue a doctor for mal-
practice. The public’s image of the doc-
tor made it difficult for a jury to come
to the view that a doctor should be held

(0 pay damages. With the deterioration

of that respect, in certain urban areas it

became possible to obtain large awards.

Then, as public debate grew about the

inability of doctors to obtain medical

malpractice insurance, the pendulum
shifted again. Each witness, each the-

ory, indced each question posed to a

witness, is framed on a social back-

ground that the advocate must under-
stand and utilize to his or her advan-
tage.

PRINCIPLE NO. 3 —

KNOW YOUR ADVERSARY

This simple admonition is ignored
too often. Each advocate has strengths
and weaknesses. If counsel has never
faced this particular adversary, others
have and they can be consulted. Tran-
scripts are sometimes available and can
be consulted. It is essential to know the
opponent’s legal acumen, ethical atti-
tudes, charm to the jury, relationship
with the judge and persuasive ability.

PRINCIPLE NO. 4 —
UNDERSTAND THE LEGAL
FRAMEWORK OF THE CASE
Total preparation of facts is never

possible because facts change and flow

as people’s recollections change and
flow. But the law can be mastered in
advance. Each step in the trial should

Continued on page 7
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VIEW continued from page 1
be made with a conscious awareness of
legal principles. Juries will be called
upon to apply the facts to the law. It is

" ny own observation that they are very
-onscientious in applying legal princi-
ples to the facts. The melding of law
and facts is the primary job of the ad-
vocate. :
PRINCIPLE NO. 5 —

DEVELOP A CONSISTENT AND

COMPREHENSIVE THEORY OF

WHAT YOU WANT TO PROVE

Any case is a series of assertions and
counter-assertions. Using the legal
framework as a guide, the trial lawyer
should carefully consider each aspect
of the case and attempt to arrive at a
comprehensive trial plan. This process
helps to eliminate inconsistent posi-
tions where they can be eliminated.

Development of a trial plan allows
the trial lawyer to make sure he or she
does not contest the uncontestable and
climinate assertions not clearly prov-
able. One of the most common prob-
lems for novice trial lawyers is to assert
or imply the existence of a fact only to
have its non-existence immediately and
dramatically determined.

Because a trial, among other things,
is a battle for the confidence of the de-

ision maker. making assertions which
.arn out to be wrong can cost the advo-
cate more than the alternative of ignor-
ing the issue. The concept of having a
trial plan is very old. Quintillian,$ the
best known Roman advocacy teacher
wrote, “Let our method of speaking
be settled for no journey can be at-
tempted before we know to what place
and by what road we have to go.”

You sometimes hear trial lawyers,
particularly defense lawyers in criminal
cases, say that development of a theory
must await the presentation of the
state’s case. Actually what should be
said is that alternate theories may be
considered and will depend for their ex-
ecution on the road ultimately taken by
the prosecution or plaintiff.

11I. TRIAL PRINCIPLES
PRINCIPLE NO. 6 —

OBTAIN AS MUCH INFORMA-

TION AS POSSIBLE ABOUT THE

DECISIONMAKER (JUDGE OR

JURY) AND THEN TRY THE

CASE WITH THAT INFORMA-

TION IN MIND

People’s judgments are colored, and
ery often determined by, their back-
_round and prior experience. It is cs-
sential that the advocate understand as
much as possible about the decision-
maker. Some advocates try a case in a
vacuum, coming to their position as a
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matter of their own logic and hoping
that the decisionmaker will agree with
them. But the world is filled with di-
verse people and while they can be
moved they rarely can be moved long
intellectual distances. Each argument
in trial, each position taken, should be
done with the decisionmaker in mind.
Pretrial preparation of a case takes the
trial lawyer to the point of the selection
of the jury. Once the jury is selected the
trial lawyer must determine what stra-
tegic changes should be made because
of the type of jury that is now in the
box. It is futile to try a case as though
all minds, no matter what background,
will be compelled by it. There has never
been such a case.

Arguing to a judge in any court in-
volves the identical principle. The ad-
vocate should know the background of
the judge, what organizations he or she
belonged to as a private lawyer before
going on the bench, what his or her
professional experience was and what
attitudes the judge has manifested since
going on the bench. Argument should
then be shaped as much as possible to
convince that particular judge (or
judges). The principle applics in the
United States Supreme Court. See, for
example, an excellent analysis of the ar-
gument of Leonard Boudin in the Su-
preme Court in Kent v. Dulles, 357
U.S. 116, 78 Sup. Ct. 1113, 2 L.Ed.2d

1204, in which Mr. Boudin geared his .

argument to those qualities that he saw
in Justice Frankfurter.®

The writer has seen so many exam-
ples of the application of this principle
that I am convinced of its soundness. 1
once saw a lawyer argue to a jury com-
posed primarily of men and women
over the age of 55 that there would
never be another depression because
the government had passed a law
against it. The lawyer was oblivious to
the people hearing his argument. They
knew, from experience, he was wrong
and it hurt his case. The same princi-
ples affect whether counsel should
cross-examine an expert on the amount
of the fee the expert has received.
Rather than there being an absolute an-
ser to that question, it may well turn on
the income level of the jury. A working
class jury might be offended by the
receipt of $100 per hour by an expert;.
whereas a more affluent jury would
not.

Although it is beyond the scope of
this article to spell out the ways in
which one determines the background
of the judges and juries, in all jurisdic-
tions it can and should be done.
Continued on page 9

The Newsletter of the National Institute for Trial Advocacy ¢ 7

MATIONAL INSTITUTE FOR TRIAL ADVOCACY *

~ TV ¥ wwr

COMPLETE EVIDENCE
AUDIO TAPE PACKAGE

With Professors lrving Younger & Faust Rossi
NITA* has available a complete series of evidence

lectures which is a must for every
cate. These cassette audiotapes

serious trial advo-
can be played in

your home, office or car. The. fifteen tape, approxi-
mately fourteen hour package comes complete with

a page manual that outlines

and supplements

each tape presentation. The entire audio package is
shipped in an attractive vinyl case and can be pur-

chased for $100 plus
The lectures were delivered by

li shippi

ing and handling.
rofessor lrving

Younger and Professor Faust Rossi. The entire series
is also available in a variety of video formats.

Part Series Title
1 “Introduction to Evidence™

Code # Length
EY-1 (57 min)

I “Basic Concepts of Evidence” EY-2 {51 min)
fll “Failure of Recollection, Best

Evidence Rule, Perception,
introduction to Expert

Wilnesses' EY-3 (52 min.)
IV “Expert Witnesses, Cross
Examination &
tmpeachment I" EY-4 (59 min)
v “Cross Examination &
mpeactment i, )
Rehabilitation 1 EY-5 (69 min.)
Vi “Rehabilitation I, Character .
- as a Defense” EY6 (27 min)
VI ¢ " EY-7 {24 min)
Vil “Hearsay i EY-8 (99 min)
X “Hearsay Ul" EY9 (60 min.)
X “ N EY-10(58 min.)
X Wesnmmm o EY-11(54 min.)
ions” - min.
XIt “Hearsay and the Right
to Confrontation 1" EY-12 (60 min.)
Xill “Hearsay and the Right
to Confrontation Il" EY-13 (59 min.)
XNV “The Ten Commandments
of Cross-Examination” EY-14(60 min.)
“Hearsay Update™ EY-15 (60 min.)
Complete Series EY-S
Additional Outline Books EY0
Name
Address
City State Zip
Phone ( )

Please send me the following listed tapes. indicate

e X

All shipments via UPS unless &?\emise specified.
AUDIO TAPES

—— $100 (complete
— $15 (individual

series)
tape)

VIDEO TAPES
— $1000 (complete series)

— $140 (1 hr. tape)
—$100 (% hr. tape)
Please indicate desired format:

0 Betamax (")
O VHS (%)

0O Umatic (%) O %" reel-to-reel
_____$10 ADDITIONAL OUTLINE BOOKS

0 Check Enclosed [ visa (3 Master Charge
Credit Card # Expires
Signature

Send order 10

The National Institute for Trial Advocacy

1507 Energy Park Drive, St. Paut,
(800) 3284815, ext. 225

fn Minnesota (800) 752-4249. ext. 225

MN 55108
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VIEW continued from page 7
PRINCIPLE NO. 7 —
GIVE CAREFUL ATTENTION TO
THE SEQUENCE OF PRESENTA-
TION

Just as maximum emotional impact
is achieved in a play by the imaginative
plot development, so too in almost
every aspect of the trial. For example,
order of witnesses can very often in-
crease anticipation and even lend an air
of mystery where that is desired. A
weak witness who must be called can
sometimes be masked by surrounding
that witness with strong witnesses. By
carefully thinking through the presen-
tation of witnesses, the entire atmo-
sphere of the trial can be controlled.

There are times when a sudden
change in the anticipated sequence can
be a surprise to the other side and an
advantage. Care must be taken never to

“make misleading statements to Oppos-
ing counsel on any subject, including
the order of witnesses. However, there
are certain anticipated sequences. For
example, in a criminal case very often
the defendant will be one of the last
witnesses. Some prosecutors may antic-
ipate and expect it. A defense lawyer
who puts on the defendant at an earlier
time may find the prosecutor unpre-
sared to cross-examine.

As the universe devolves from plan-
ets eventually into atoms, so a trial de-
volves into a series of questions to par-
ticular witnesses. Each series of
questions should be carefully analyzed
for proper sequence.

Finally, the order of argument must
be given careful attention. Sometimes
the impact of the opponent’s argument
made before you speak is so strong that
you must immediately deal with the
most outstanding questions presented
by that argument before presenting
your own argument as you planned.

PRINCIPLE NO. 8 —

USE LANGUAGE BEST SUITED

TO THE DECISIONMAKER

“QOne has to be able to choose one’s
words well and arrange them cleverly,”
Cicero? said when describing the essen-
tial tools that every advocate must pos-
sess. Quintillian commented on the
need to use the language of the market
place in appropriate situations when
arguing to people who come from the
market place. Rufus Choate was
thought to have a tremendous vocabu-
lary. Indeed the use of the right word
at the right time in argument became a
personal obsession with Choate, but
accounted for what was described as
his “full-worded” eloquent style.
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Many verbal battles occur in trial,
for example, the prosecutor refers to
the “brutal murder” — the defense
lawyer to the “unfortunate incident.”
Verbal battles are sufficiently impor-
tant so that counsel should never allow
the adversary to capture the terminol-
ogy. However, the importance of lan-
guage goes beyond mere terminology.
The skilled advocate must consciously
consider the choice of the most power-
ful, the most apt, the most convincing,
the most appropriate, and sometimes
the most mellifluous words to move a
jury, or perhaps in a more subtle way, a

judge.
PRINCIPLE NO. 9 —

FULLY DEVELOP ALL ESSEN-

TIAL FACTS IN THE CASE

Unlike law school and bar examina-
tions where the mere mention of an is-
sue gives the student full credit, it is
necessary at trial to build up and rein-
force the proof of a fact. First, there is
anticipation that the fact will eventu-
ally be established. Second, there is
clarity of presentation to allow the
finder of fact to understand the fact.
Third, there can be reinforcement of
the fact. Somctimes establishment of a
fact can be accomplished when the
other side is objecting and attempting
to keep relevant evidence out. A jury’s
interest will be piqued by counsel’s dif-
ficulties in getting evidence in as long
as that evidence is eventually available
for their consideration.
PRINCIPLE NO. 10 —

DEVELOP AN OBJECTION

STRATEGY

A trial takes place on two levels. First
there is the presentation of evidence for
the purpose of persuading the finder of
fact. Second and simultancously is the
recordation of events for purposes of
appellate review. One of the most diffi-
cult trial tactical choices is presented by
the fact that the law universally re-
quires a clear objection if the issue is to
be presented as an appeliate point.
Most experienced trial lawyers will state
that juries do not like objections. Gen-
erally juries react unfavorably to the
person objecting and the offending evi-
dence very often is driven further into
their minds by objections even when
the objections are sustained and even
when the judge admonishes the jury to
disregard the evidence. Such a dilemma
requires careful consideration to deter-
mine priorities. Which questions are
worth preserving for appeal? At what
points in the trial are offers of proof
desirable and necessary?

The least attractive criterion for de-
ciding when to object is simply to de-
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termine when a violation of the rules of
evidence has occurred. Beginning law
yers particularly fall into the bad habit,
thinking that their function is to police
the presentation of evidence, searching
out any inadmissible matter. Although
some cases call for a greater number of
objections and emphasis on preserving
the record, others can be tried with very
few objections. The choice should be
deliberate, not just reactive.
PRINCIPLE NO. Il —

ADMIT THOSE MATTERS THAT

WILL HURT YOUR POSITION IF

THEY WILL EVENTUALLY BE

PROVEN

There is something in the human
psyche which loves a confession. Much
can be forgiven if it is learned by an
honest admission. It is the slow death
of disclosure which can often prove the
most fatal for the advocate. Fighting a
proposition that will eventually be es-
tablished undercuts the advocate's
good will with the finder of fact and
emphasizes the ultimately proven
point. Where harmful evidence is ad-
mitted, counsel may argue, “We told
you that. There is no question about
it.” By clearing some of this harmful
underbrush, the advocate is free to
fight the case on grounds where there is
a contest. An interesting example of
this principle occurred when Lord
Erskine defended a man who had shot
at the King in view of thousands of
people. It was a capital offense calling
for the defendant to be hanged, drawn
and quartered. As the Crown’s case was
presented, Erskine sat quietly offering
no cross-examination and no objec-
tions. When he got up to give his open-
ing statement he said, “Of course the
defendant had shot at the King, that
there was no question about that, but
he had done so because he lost his rea-
son when fighting in a war waged in the
name of the King.” The result was the
presentation of one of the earliest in-
sanity defenses and one of the most
successful.
PRINCIPLE NO. 12 —

ATTACK ONLY WHEN NECES-

SARY

If an effort was made to describe the
advocate’s most common flaw, over
aggressiveness would certainly be at the
top of anyone’s list. Beginning lawyers
sometimes attack anyone who offers
evidence against their case. More often
than not the witness although mis-
taken, may be well-meaning, and a jury
appreciates the ability to show honest
errors without needless bombastic at-
tack.
Contined on page 11
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PRINCIPLE NO. 13 —
CONDUCT DIRECT EXAMINA-
TION SO THAT IT FLOWS IN A
PERSUASIVE MANNER
Like a play, the presentation of the
direct examination should be coherent
with as few interruptions as possible. If
you were watching Richard IIl and a
lawyer ran into the middle of the stage
as Richard said, “Now is the winter of
my discontent,” and the intruder was
shouting that the statement was not the
best evidence of Richard’s intent, it
would disrupt the play. The same thing
is true of trials, and the object in direct
examination is to put question after
question in an unobjectionable manner
and thereby prevent disruption. If there
are objections, the object is not to win
the evidence point after long colloquy
but rather to go on. Yielding to objec-
tions sometimes facilitates the presen-
tation.
PRINCIPLE NO. 14 —
CONDUCT CROSS EXAMINA-
TION TO DISPLAY INFORMA-
TION, NOT TO ELICIT INFOR-
MATION
Among the rules of cross-
examination you very often find the
<uggestion that the examiner should
aver ask a question to which he or she
does not know the answer. Not just a
rule to be applied from time to time, it
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is an cntire way of thinking about the
process of cross-examination. Each
question that is asked should have an
answer known to the examiner or an
answer that the examiner does not care
is given. Only in limited and exigent
circumstances may questions be asked
when the answer is unknown. This
principle is easier to apply in today’s
system of expanded criminal and civil
discovery.

PRINCIPLE NO. IS —
DEVELOP A THEORY OF ARGU-
MENT
The advocate must have a theory of

argument. Although some formal ap-

proaches to a theory of argument are
discussed below, most arguments are
instinctive in nature. But instinctive or

formal, an argument must contain a

well-reasoned and logical theory. In his’

Rhetoric and Poetics, Aristotle® listed
some 25 different types of arguments
that can be made. It would be hard to
think of a type of argument that Aris-
totle did not discuss in some way. For
example, Aristotle’s argument No. 25
is “to consider whether the accused
person can take or could have taken a
better course than that which he is rec-
ommending or taking or has taken. If
he has not taken this better course, it is
clear that he is not guilty since no one
deliberately or consciously chooses
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what is bad.” This argument is how-
ever, fallacious, for it often becomes
clear after the event how the action
could have been done better though be-
fore the event this was far from clear. In
many criminal cases counsel for the de-
fendant will argue that since there is so
much evidence discovered of the de-
fendant’s criminality, he must not have
had a criminal intent otherwise why
would he have allowed such evidence to
surface. Although described as falla-
cious by Aristotle 2,000 years ago, you
will still hear this argument in many
criminal courts. It is doubtful that for-
mal analysis of final argument is neces-
sary or even desirable. What is neces-
sary however is a coherent, consistent
and persuasive theory or argument.

PRINCIPLE NO. 16 — :
ARGUE AS AN EQUAL TO THE
FINDER OF FACT
This rule of argument may be one of

the truly fundamental principles of ad-

vocacy. Whether arguing to a Munici-
pal Court Judge or the Justices of the

United States Supreme Court, or to a

jury of sophisticated persons in the

Southern District of New York or 1o a

jury in a more rural area, the advocate

must achieve an equality of argument.

That is to say it is essential to have to

ability to speak directly to, not down to

Continued on page 13
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and not up to, the hearer. Books on
appellate advocacy make the point that
-the best advocates are ones who can
chieve a firm but conversational tone
in their arguments.

The advocate should speak to the
jury as an equal discarding both false
modesty and condescension. Thirteen
people reasoning together create the
best atmosphere for success with a jury.

PRINCIPLE NO. 17 —

BE ALERT TO WHAT IS HAP-

PENING IN THE CASE AND RE-

ACT IMMEDIATELY

Although the other principles in this
article suggest a number of things that
can be done with regard to preparation,
no amount of preparation ¢an be a sub-
stitute for instantaneous reaction to ac-
tual events during a trial. Self-delusion,
which clouds the advocate’s mind and
mabkes it difficult for him or her to un-
derstand whether the case is being won
or lost is a major obstacle to successful
advocacy. Before you can adjust and
deal with the problem, you must see it
and understand it.

PRINCIPLE NO. 18 —
COMMAND ATTENTION AND
COMMUNICATE CONVICTION
No physical size, shape, voice tone or
other ingredient is essential to advo-
cacy. But it is essential that the delivery
of the advocate command the attention
of the hearer. Cicero touched upon this
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aspect in his book on oratory when he
said, “As regards delivery, I am sure |
need not go into a great deal of detail.
The principal relevant factors include
physical deportment, gestures of the
arms, facial expression, voice produc-
tion and the avoidance of monotony.
How important that last consideration
is, we can see from a less serious art —
I refer to the stage. For although actors
go to great pains to regulate their ex-
pressions and their voices and the
movements of their body, all the same
it is undeniable that there are extremely
few whom it is tolerable to go on
watching and hearing at any length;
and there has never been a time when it
was otherwise.”?

Any advocate who would apply all of
these principles in all of his or her tri-
als would quickly amass a successful
record. Although some have been sim-
ply put, too many of us lose sight of the
fact that they must be constantly ap-
plied. To read them and to use them is
one thing, but consistent success will
only come when these principles be-
come an integral part of the advocate’s
thinking.

FOOTNOTES
1. The Work of the Advocate, El-
liott, Bobbs- Merrill, p. 59.
2. The Life of Lord Russell or Kil-
lowen, R. Barry- O’Brien, Smith Elder
& Co. (1902).
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3. Cicero on the Good Life, Mi-
chael Grant, Penguin Books.

4. There are cases, of course, where
the lawyer is required by reason of com-
plexity of the matter to take various po-
sitions which are slightly inconsistent.
However, the admonition against carry-
ing water on both shoulders has lasted
all these years for a reason. '

S. The Work of the Advocate, El-
liott, Bobbs- Merrill.

6. See The Lawyering Process, Gary
Bellow and Be Moulton, Foundation
Press, 1978. :

7. Cicero on the Good Life, Mi-
chael Grant, Penguin Books.

8. Rhetoric and Poetics of Aristotle,
Modern Library.

9. Cicero on the Good Life, Mi-
chael Grant, Penguin Books.
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The Robins, Zelle In-house Program
was held at the Spring Hill Conference
Center, outside of Minneapolis. The
Center provided a secluded and quiet
atmosphere in which the participants
and faculty could concentrate on learn-
ing and teaching trial skills.
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